replied that as far as he was concerned Gill lam had already
quit  and  that Gilliam did not work for Blue Diamond any longer.

(10)    After his discharge on the morning of April 21,
Gilliam drove to  the mine office at Leatherwood and  spoke to
Everett Kelly,   respondent's general superintendent.    Gilliam
allegedly told Kelly that  Shepherd had  fired him because he had
refused  to repair a canopy in a manner which Gilliam felt was un-
safe.     Kelly told Gilliam that he  should do the work assigned to
him by  Shepherd.     Gilliam returned to the office again the  same
day about  3:00 or 4:00 p.m.   and talked to both Kelly and Richard
Combs,   another  superintendent,  and asked that  Shepherd's dis-
charge be reversed by top management.    Kelly told Gilliam that
he would  check into the  situation and let Gilliam know what his
ultimate decision was.     During his  second trip to the mine
office,   Gilliam alleges that Kelly asked Gilliam if he was the
person who had  called MSHA after the motor In a roof-bolting
machine burned up during  the third  shift while miners were
working  in the main intake airway.     Richard Combs was not
present when Kelly allegedly asked that  question.     Combs called
Gilliam on April 23,   1980,   about  7:30 a.m.,   to  say that he was
upholding  Shepherd's discharge of Gilliam.    When Gilliam went

to  the mine later  in the day about 8:30 a.m.  to turn In his
self-rescuer,  he tried to talk to Combs again,  but Combs de-
clined  to talk to Gilliam any more.

(11)    Marion Shepherd asked Gilliam If he had called the
MSHA inspectors after  the motor In the roof-bolting machine
burned  up and Gilliam denied having done so.     Shepherd told
Gilliam that he would fire Gilliam if he found out  that Gill lam
had called MSHA.     Gilliam told  Shepherd if  Shepherd  fired him
In connection with the  phone call  to MSHA,  he,   Gilliam, would
take  Shepherd with him.     During Shepherd's and Gilliam's con-
versation about  calling the inspector,   Shepherd told Gilliam

to stop portalling,  or reporting for work,  at the supply house.
Gilliam alleges  that  for one shift he reported for work at the
No.   11 Mine,   instead of at the supply house,   and went  into the
mine with his three crewmen,   but he  says about one shift later,
Shepherd told him to resume reporting to work at the supply
house because  Shepherd was going to be away for several days
to  take  his  wife  to the hospital  in Lexington,  Kentucky,  and
that he wanted Gilliam to  install  canopies on three pieces of
equipment  by April  18,   1980,   that being the date which MSHA
had  set  for the abatement  period for some citations written by
MSHA inspectors on April  11,   1980, when they came to the No.
11 Mine following the phone call regarding the burning of lead
wires  to the motor on a roof-bolting machine.

(12)    Gilliam stated in his direct testimony that he had
been caught  asleep at the mine during his regular working
shift  on four different occasions,    the first  time was in
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ife,   the promotion of health  and  safety,   and   the  prevention  of  ac-
